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3-l41e>lctkn/ l,.lfc-lclli:\I C!1f c=JTJf m t:R1T (Name & Address of the Appellant/Respondent)

Mis Finar Limited

at arm zr 3r4ta 3er 3rials 3rqra aar ? a a z 3r2er h uf zrnf@ff ft
6@flJ ilN tl"IITTi~ c!i1" .,.m m~!'JUT~m:wr tfiZ "f!cficTT i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

m«'f mcITT{ cpT~!lJUT ~ :
Revision application to Government of India:

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(1) (cnl (@) j4hr 5u gra 3rf1far# 1994 t er 3raa #ft aar ilN ;im:rc;rr il'i mt cA" ¢m <tJm

qi]" ~-<tlm il'i rara uiq h 3iaii g+terr 3dz 3fr #0a, 0a _m<ITT{, fcra ~R<T.~

( feama, att #isa, saa r saa, via mr, a{ 2«d-11ooo1 al r sat afz I
v..

(ii) <TT?;" m ~~ il'i "JWRif i sa gtfaa fa@ sisra zI 3:rc=<T ciil-l@o-l df zn f@ft

a:iswlR ~ ~ a:iswlR cA" m ~ -arct s1J' WT cA", zn fan@t oira zI a:isR cA" mt %~~
cA" m ~ a:iswlR cA" m m R uf@ram h ztra I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

() ma h a f#ftr zm #er #fffa mm zn m ffaur ii 5rz ye
ad mt u35ulr Ia hRzma #i -;;:rr ~ il'i ~~~ m i;r?;;Qr cA" ~41Rla ~ I

%.7

t ... 2
, +.



---2---

€
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

3TIWf~ clfr~~ cB"~cB" fuCf ~ ~~~ clfr ~ t 3ITT" lf'B ~~ ~
t!Nf ~ f.-n:r=r cB" :FIT~ ~. 3rcflc;T cB" IDxf -crrfur cIT "fJ1,<l "CJx <TT mcf if fclm 3~ (-;:f.2) 1998

tITTT 109 IDxT~ -~ ~ "ITT I
' .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under •f~c. 1'~:il',;;,.
of the Finance (No.2) Act, 1998. e:.. ·· ,,r,

(1) ~~~ (3rcflc;T) ~~. 2001 cB" ~ 9 a siafa Raffe ™ x-t&rr ~-8 if crr ~
i, )fa mat # qR am? hf fail a ftma sf per--mer vi arft 3mar at at-at
~cB" Wt>.T '3"~~ Wlff uil"IT~ I ~Wt>.T ~~- c!5T '.iM~\H c"B" 3~ tlNT 35-~ if
mfur '¢1 cB"~cB"~ cB" Wt>.T i'f3TR-6 'ifR1Ff ~ >ffu 'lfr m-;fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, S.nder Major Head of Account.

(2) ~ 3~ cB" ~Tt>.T uJm ~ xepq ~~~<TT~ cp1, "ITT 'ITT~ 200/- ffl :f@R
~ u!TC! 3ITT Gsf vica amv ala k uurar 3 'ITT 1 ooo /- clfr ffl~ clfr \JJW I

C .
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar gycn, a4tu Una gyca qi hara arfl#tr -znraf@awa uR 3ft­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0

(1)

(a)

(b)

(2)

at1 Ira zycn 3rf@Rm, 1944 t err 356-4/as-z # siafa­
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
affar qcaaia a idfer ft ma v#tr ycn, tr Uqra zyca qi hara ar41Rr rzn@r
#t fag 9fear ae cifa • 3. 3TR. • gm, { fact al gi

the special bench of ·Custom, Excise & Service Tax.Appellate Tribunal of West hock
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

qRfara uRb 2 (1) i'cb i qag 31gar # 3@TcIT ctr 3rcflc;T, 3'flTlc,rr km v#tar yea, aha
snra grc vi hara an@#r nznf@raw (Rrec) ctr uf?au flt 9hf8a6r, 31snare i sit-20, q
##ea g1Raza a1lag, #auft 7T, 3TTPTcflmcf-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (3rcflc;T) Ptll1-Jtc!c>1l , 2001 #t err 6 * 3TT'flIB m ~:i:;-3 ll mfur fcni:: 3~ ·
ar414ta nnf@rat al a{ aft fsg arfla fs; ng 3at ht 'cfN 4faii Rea ui ware ye
~ 'l-JT<T, ~ clfr 'l-JTlT 3TR 'WTflIT Tzar up#in; 5 ala zn Ga a t c® ~ 1 ooo /- 'CJfR=r ~
mTfr t Gisir zyc #t mi, ans 6t Hin 3TR 'WTflIT TIT ifT; 5 TI II 50 lITE m GT
~ 5000 /- tifR-r ~ mTfr I \i'I'ITT Ira yen al nit, ant #t 'l-JTlT 3TR 'WTflIT l'fll1~~ 5o
Garg qr Ua unrar ? asi nu; 1000o /- tifR-r ~'l'GA't mTfr I clfr tifm",~im~s:fG-lx-ct-< * .=wr ~ ·
~~1Fct-ia ~ Wfc cB" x')Cf if 'ff€ftT ctr \JITlf I 'll6 Wfc "3"ff x.Q.fR cB" eta a #a #t
«er eroat sr rearer sn ts «tr ' e» ")• 8 °(J ' .... "\ ~

~ . ~ I
t $

'o fJ', • !) fl :::,z.. %,
%o 3

·g



uf,aa gr a a i vier t uh zus rv' en # fa4lRaasfa etaa t
~xfil cfiT "ITT "\ilID "i3cRf~ cif1" t\lo ft-l2IB t I ·.

The appeal to the Appellate Tribunal shall be filed i~ quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuf? z an2a{ pa smasii nr rhr it & at r@ts pa sitar a frg #6)a "cbT 'Tlwf ~
r fur st afeg zr qr st g sf f far udt nrfa # fg zaenRenf ar@#z
=Inf@raoratv 3r8ta a a€tra #t va 3n4a fur mar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should ·be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ...~llllC'lll ~ 3T~~ 1970 'lfl!TT vii@r #l rgqf-1 a siafa ReiffRa fag 31Jara 3ma za mgr zqenRe/f fufu ITf@err a am2gr iiu)a # a ,R R 6.6.so h ar 1r1re4 ea5
[ease can it aRg I

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za 3i #if@er +Tait at firua# are fuii al ail «ft sza anaff fhar rat & sit fr ye,
hf snra zyca vi hara 37fl#hr nrznf@raw (a=ruff@f@) frzm1, «gs2 ffea &al

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v#tr zgcn, a4hr nr«a zyea ya vara 3r41tr =nrnf@raw1 (Rrec), uf flit a arr
a#car ria (Demand) 'C(cr ?;s" (Penalty·) "cbT 10%gar aal 3far&zif, 3rf@luau raarr 1o awls

\

~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

kc4hr3nara 3ilarah 3iaaia, nf@a ~tar "afarRt#ia"Duty Demanded) ­
.;,

(i) (Section) is 1up hazrfeifRa '{ITTT;
(ii) fc;tm •Tc>1cnt=tcrc~~ '{ITTT;
(iii) gad#feefrail#era 6hazer '{ITT( .

e> zrguar'ifarr' iuz uasmr amr±, ar4tr' arRaa a# afa raarfr arm&.
. ('\ (\, 3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr ca ,sr smar a vf 34t qfaswr assi areas 3rzrar arcs avz faaa pt ata fcl1ir
<JJV ~~ ~ 10% m@Ta'f tr{ ail srzi ha avg faafRa it a G11's t" 10% m@Ta'f tr{~ "IT~ ~I

.;, .;, .;,

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or a . penalty
alone is in dispute."
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Order in appeal
The subject appeal is filed ·by M/s. Finar Ltd. (formerly known as M/s. Finar

Chemicals Ltd.), 184/P-186/P, Sarkhej Bavla Highway, Vill.Chacharwadi Vasna, Tal­
Sanand, Dist.:Ahmedabad ( herein after referred to as "the Appellant') against OIO No

No.03/ADC/2015/DSN Dtd. 14/5/2015(hereinafter referred to as 'the impugned order)

Passed By The Additional Commissioner,Central Excise, Ahmedabad-II,(hereinafter
referred to as 'the adjudicating authority) engaged in the manufacture of chemicals falling

under chapter 28, 29, 31 and 32 of the first schedule to the Central Excise Tariff
Act, 1985 [hereinafter referred as CETA-1985]. They are availing benefit of cenvat credit
as per Cenvat Credit Rules, 2004.

2. During the course of audit, it was observed that the appellant had taken Service
Tax credit on the invoices issued by SMPS Consultants Pvt. Ltd. for civil construction work

of factory building, compound wall, etc.under Works Contract Services, which is not .
covered under the definition of "Input Service. "As per Rule 2 (1) of Cenvat Credit
Rules,2004. The appellant has availed credit of Rs.11,29,987/­

andRs.4, 76,562 l-for the year 2010-11 and 2011-12 respectively. Said
wrongly availed credit to be recovered under Rule 14 of CCR 2004 with

interest. SCN was issued and vide above 010 demand was confirmed for Rs.
4,76,562/--with interest and penally of Rs.238281/-.

3. Being aggrieved by the above said OIO the appellant files an appeal on the following
grounds;

That said services are covered under the ambit of input service. That
comm./industrial construction services used in the setting up/renovation

of the factory. that cenvat credit has been sought to be recovered referring
to definition of input service vide notification No. 3/2011-CE(NT) dated 1-3-2011
w. e.f.1-4-2011, whereby said services have been excluded from the
definition of input service. That exclusion was made effective from1-4-2011
and cenvat creditRs. 11,29,987/- was availed prior to1-4-2011,when said
services were not excluded from the definition of input service.

They have regularly filed monthly returns, showing therein all the details and

details pertaining to availment of cenvat credit on input services are
available on record. they rely on the decision of Hon'able Tribunal in the case
of Indian Plastics Limited And Others V/ s. CCE, Bombay And Others cited at
l 998(35)ELT-434(T) 2. CCE, Ahmedabad-II V/s. Cadila Healthcare Ltd.
2013(30)STR-3(Guj.) 3.YKKindiaP.Ltd.V/s.CCE,Delhi-III cited at 2013(30)STR­
200(Tri. - Del.)

There is no suppression of facts and invocation of extended period is not
justified. They relied on the decision of Hon'able Tribunal in the case of GAC Shipping
(India) Pvt. Ltd. V/s. CCE&C, Cochin cited at 20089)8TR-5247%pg,,&l?- ear
Automotive India Ltd. V/s. CCE, Vadodara-II cited at 2013(2 • · .Ahmd]

,it was also submitted that penalty is not impossible. --.;.;,..=-- ~

0

0J.
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4.' Personal hearing was held on dated 08.06.2016, wherein Shri P.G Mehta, Advocate,
', ·

appeared and reiterated the grounds of appeal. He also submitted citations

1.CARRIER AIRCONDITIONG &REFR. LTD. V CCE, DELHI IV 2016[4l]STR 824
[TRI.CHAN.] 2.CCE DELHI-III V BELLSONICA AUTO COMPONENTS INDIA P.

LTD. 2015[40]STR 41 [P&H] 3. INFOSYS LTD. V CST B'LORE2015[37]STR
862[TRI.BANG] I have gone through all records placed before me in the form of the

impugned order and written submissions as well as submissions made during personal
hearing. I have to examine the issue of admissibility of Cenvat credit on Works Contract
services, availed by the Appellant. Said service has been availed in relation to

civil construction work of factory building, compound wall,etc.In this

connection, the definition of input service in Cenvat Credit Rules,2004, as it existed up
to 31.03.2011 is reproduced below:

Rule 2(1) - "Input service" means any service ­

(i) used by a provider of taxable service forproviding an output service; or
(ii) used by the manufacturer, whether directly or indirectly, in or in relation to the

Omanufacture offinal products and clearance offinal products, upto the place of
removal;

and includes services used in relation to setting up, modernization, renovation
or repairs of a factory, premises ofprovider of output service or an office relating to
suchfactory orpremises, the place of removal.

In view of the clear provision in the rules permitting the credit, I conclude the

services of Works Contract, relating to the construction of the factory or related

premises are admissible for the period up to 31-3-11. Hence, demand of credit

amounting to Rs 11,29,987/- for the period 2010-11, is not sustainable.

5. Further, I find that the definition of the term "input service" in the rules was

changed with effect from 01.04.2011 vide Notification No. 3/2011 -Central Excise

(N.T.) dated 1st March 2011, which is reproduced as below:

Q "input service" means any service, ­
°

construction of a building or a civil structure or a part thereof; or ea rg,
3E:,ssR·4, c(a)

(i) used by a provider of taxable service forproviding an output service; or

(ii) used by a manufacturer, whether directly or indirectly, in or in relation to

the manufacture offinal products and clearance offinal products upto the place of

removal,

and includes services used in relation to modernization, renovation or repairs of a factory,

premises of provider of output service or an office relating to such factory or

premises, : . up to the place of removal;

but excludes (emphasis provided) services, ­

(A) specified in sub-clauses (p), (an), (zzi), (zzm), (zzq), (zzzh) and (zzzza) of clause
(105) ofsection 65 of the Finance Act (hereinafter referred as specified services}, ·insofar as

they are usedfor·
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laying of foundation or making of structures for support of capital(b)

goods, except for the provision of one or more of the specified services;

6. I find that the change in the rules, with effect from 01.04.2011, excluded
the services of Works Contract, in so far as they are used for construction of a
building or a civil structure or .a part thereof, or laying of foundation or making

structures for support of capital goods, from the definition of "input service". In view

of the clear position of law denying credit of works contract service relating to

construction, it was not proper on the part of the appellant to avail the cenvat credit.
I therefore hold that, the credit availed amounting Rs 4,76,562/- during the period
2011-12, is to be recovered from the appellant.

7. Further, I find that, the appellant has disregarded the provisions of the
Cenvat Credit rules while taking credit of said service in the year 2011-12, in the

face of clear exclusion of such service from the definition. In the present case,
the wrong availing of credit has been disclosed by the department and the
appellant is guilty of deliberately taking wrong credit. With reference to the penalty

imposed, I find that they have disregarded the definition of input service while
taking the credit and violated the rules.therfore; I hold that penalty Imposed is
legal.

8. In view of the foregoing discussion and findings, I uphold the impugned order and
disallow the appeal. The appeal stands disposed of as above.

0

Attested. ~

4"Gos
[K.K.Parmar)

Superintendent (Appeals-II)
Central Excise,Ahmedabad

By Regd. Post A. D

ll.IL
o.2%a..r

Commissioner (Appeals-II]
Central Excise,Ahmedabad

O

M/s. Finar Ltd. (formerly known as M/s. Finar Chemicals Ltd.),

S.NO.184/P-186/P, Sarkhej Bavla Highway,
Vill. Chacharwadi Vasna,
Tal-Sanand,

Dist. :Ahmedabad
Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.·.

3. The Asstt. Commissioner, Central Excise, Divi-IV, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

_5aura me.
6. PA file.


